
CHAPTER 7 
 
 

Escrow Agreement 
 
 
THIS AGREEMENT made [month, day, year] 
 
BETWEEN: 
 

[name of vendor] 
 

(the “Vendor”) 
 

AND: 
 

[name of purchaser] 
 

(the “Purchaser”) 
 

AND: 
 

[name of escrowholder] 
 

(the “Escrowholder”) 
 

WHEREAS: 
 
A. By an agreement dated for reference [month, day, year] (the “Share Purchase Agreement”) 

between, inter alia, the Vendor and the Purchaser, it was agreed that the Vendor would sell 
and the Purchaser would purchase certain shares in the capital of [name of company] (the 
“Company”) and that the unpaid portion of the purchase price of the shares would be 
secured by the execution and delivery of an escrow agreement; 

 
B. Pursuant to the Share Purchase Agreement the Vendor is selling and the Purchaser is 

buying [number] shares in the capital of the Company (the “Vendor’s Shares”); and 
 
C. The Escrowholder has agreed to facilitate the purchase and sale of the Vendor’s Shares by 

acting as Escrowholder on the terms and conditions set out in this Agreement. 
 
NOW THEREFORE THIS AGREEMENT WITNESSES THAT for and in consideration of the 
premises and the covenants and agreements herein contained and other good and valuable 
consideration, the receipt and sufficiency of which are acknowledged, the parties declare and 
agree as follows: 
 
(1) The Purchaser has delivered to the Escrowholder a sealed envelope (and the Escrowholder 

acknowledges receipt thereof) containing the following documents which shall be held by 
the Escrowholder in escrow subject to the terms and conditions of this Agreement:  



 
(a) share certificate No. [number] in the name of the Purchaser representing [number] 

shares in the capital of the Company duly endorsed in blank for transfer; 
 
(b) a certified copy of a resolution of the directors of the Company consenting to the 

transfer of the shares represented by the said share certificate to the Vendor;  
 
(c) an executed copy of the Share Purchase Agreement; 
 

 (which documents together with other documents from time to time delivered to the 
Escrowholder by the Purchaser pursuant to this agreement are called the “Escrow 
Documents”). 

 
(2) The Escrowholder shall hold the Escrow Documents in escrow and undelivered, and, 

subject to (7)(i): 
 

(a) shall deliver the Escrow Documents to the Purchaser 30 days after receipt by the 
Escrowholder of a statutory declaration sworn by the Purchaser [or an authorized 
signatory of the Purchaser, if applicable] stating that all of the obligations of the 
Purchaser pursuant to this agreement and the Share Purchase Agreement have been 
performed and completed in full [together with a certificate of incumbency of the 
authorized signatory of the Purchaser executed under seal by the secretary of the 
Purchaser, if applicable] unless then prohibited by an order of a court of competent 
jurisdiction; or 

 
(b) shall deliver the Escrow Documents to the Vendor 30 days after the receipt by the 

Escrowholder of a statutory declaration sworn by the Vendor [or an authorized 
signatory of the Vendor, if applicable] stating that the Purchaser is in default of the 
terms of this agreement or the Share Purchase Agreement, the specifics of such default, 
including the amount of the purchase price owing, and that such default has continued 
for [number] days after written notice thereof has been given to the Purchaser by the 
Vendor, [together with a certificate of incumbency of the authorized signatory of the 
Vendor executed under seal by the secretary of the Vendor, if applicable] unless then 
prohibited by an order of a court of competent jurisdiction or unless the Purchaser 
shall before then have delivered to the Escrowholder a certified cheque payable to the 
Vendor in an amount sufficient to satisfy the unpaid portion of the purchase price (the 
acknowledgement of the Vendor in writing being sufficient authority as to the 
sufficiency of the said cheque) and the Escrowholder shall forthwith upon receipt of 
any such cheque deliver it to the Vendor;  

 
 whichever shall first occur; provided that in the event that a statutory declaration is 

received by the Escrowholder under subsection (a) then until a final determination has 
been made pursuant thereto, the provisions of subsection (b) shall be inoperative and in the 
event that a statutory declaration is received by the Escrowholder pursuant to 
subsection (b) then, until a final determination has been made pursuant thereto, the 
provisions of subsection (a) shall be inoperative. If the Purchaser should apply to a court as 
contemplated under section 2 of this Agreement and such court should find as a fact that 
there has been a default under the terms of this agreement or the Share Purchase 
Agreement, then regardless of the final decision of such court, the Vendor shall be entitled 



to recover from the Purchaser all of its respective costs incurred in defending or 
responding to such a court application on a solicitor and own client basis. 

 
(3) Upon receipt of the statutory declaration referred to in subsection 2(a) of this Agreement, 

the Escrowholder shall forthwith give notice in writing to the Vendor of such receipt and 
shall send with such notice a copy of the statutory declaration. Upon receipt of the 
statutory declaration referred to in subsection 2(b) of this Agreement, the Escrowholder 
shall forthwith give notice in writing to the Purchaser of such receipt and shall send with 
such notice a copy of the statutory declaration. 

 
(4) Until and unless the Escrowholder receives a statutory declaration from the Vendor as 

contemplated in subsection 2(b) of this Agreement and pursuant to which it delivers the 
Escrow Documents to the Vendor, the Purchaser shall be entitled:  

 
(a) subject to the provisions of the British Columbia Business Corporations Act, to 

exercise all voting rights with respect to the Vendor’s Shares for all purposes not 
inconsistent with the terms of the Share Purchase Agreement or this Agreement; 

 
(b) subject to the provisions of the British Columbia Business Corporations Act, to receive 

all dividends and other distributions in respect of the Vendor’s Shares made in 
compliance with the provisions of the Share Purchase Agreement; provided, however, 
that: 

 
(i) the certificate for any share representing stock dividends or distributions in respect 

of the Vendor’s Shares or resulting from a subdivision, revision or reclassification 
of the Vendor’s Shares, or received in exchange for the Vendor’s Shares as a result 
of an amalgamation or merger, shall be pledged and deposited with the 
Escrowholder hereunder; and 

 
(ii) one-half of any cash dividends paid to the Purchaser in respect of the Vendor’s 

Shares shall forthwith be paid by the Purchaser to the Vendor to reduce the amount 
of the unpaid balance of the purchase price for the Vendor’s Shares;  

 
(c) subject to the other provisions of the Share Purchase Agreement and all other 

agreements made pursuant thereto, to conduct the operations of the Company in such 
manner as he or she may consider in the best interests of the Company. 

 
(5) If the Vendor delivers to the Escrowholder the statutory declaration as provided in 

subsection 2(b), all dividends paid to the Purchaser in respect of the Vendor’s shares shall 
forthwith be paid by the Purchaser to the Vendor to reduce the amount of the unpaid 
balance of the purchase price for the Vendor’s Shares, and if the Escrow Documents are 
delivered to the Vendor as is contemplated hereunder, any dividends received by the 
Escrowholder from the time of delivery of the statutory declaration until delivery of the 
Escrow Documents shall be remitted by the Escrowholder to the Vendor.  

 
(6) Any notice or other document required to be given or sent hereunder by any party shall be 

deemed to have been well and sufficiently given if mailed by prepaid registered mail, 
transmitted by facsimile transmission or delivered at the address/facsimile number of the 
other party hereinafter set forth:  

 



 To the Vendor: 
 
 To the Purchaser: 
 
 To the Escrowholder: 
 
 or to such other address as the other party may from time to time direct in writing, and any 

such notice shall be deemed to have been received, if mailed or sent by facsimile 
transmission, 72 hours after the time of mailing or facsimile transmission, and if delivered, 
upon the date of delivery. If normal mail service or facsimile transmission is interrupted by 
strike, slowdown or other cause, a notice sent by the impaired means of communication 
will not be deemed to be received until actually received, and the party sending the notice 
shall utilize any other such services which have not been so interrupted or shall deliver 
such notice in order to ensure prompt receipt thereof. 

 
(7) The acceptance by the Escrowholder of his or her duties and obligations under this 

Agreement is subject to the following terms and conditions, which the parties to this 
Agreement agree will govern and control with respect to the Escrowholder’s rights, duties, 
liabilities and immunities:  

 
(a) the Escrowholder in its capacity as Escrowholder will be deemed to have no notice or 

knowledge of the contents of the Escrow Documents delivered hereunder and will have 
no responsibility in respect of loss of the Escrow Documents except the duty to 
exercise the same responsibility in the safekeeping thereof that it would exercise if the 
Escrow Documents were the property of the Escrowholder; 

 
(b) the Escrowholder will be protected in acting upon any written notice, request, waiver, 

consent, receipt, statutory declaration or other paper or document furnished to it and 
signed by the Vendor or the Purchaser or their duly authorized signatories, not only 
concerning its due execution and the validity and effectiveness of its provisions but 
also concerning the truth and acceptability of any information therein contained, which 
the Escrowholder in good faith believes to be genuine and what it purports to be; 

 
(c) except for acts of gross negligence or fraud, the Escrowholder will not be liable for any 

act done or step taken or omitted by him or her in good faith, or for any mistake of fact 
or law; 

 
(d) the Escrowholder may but is not obliged to consult with and obtain advice from legal 

counsel in the event of any questions concerning any of the provisions hereof or his or 
her duties hereunder and will incur no liability and will be fully protected in acting in 
good faith whether or not in accordance with the opinion and instructions of that 
counsel; 

 
(e) the Escrowholder will have no duties except those that are expressly set out herein and 

will not be bound by any notice of a claim or demand with respect thereto or any 
waiver, modification, amendment, termination or rescission of this Agreement unless 
received in writing and signed by the Purchaser and the Vendor and, if his or her duties 
herein are affected, unless he or she has given his or her written consent thereto; 

 



(f) the Escrowholder may resign from his or her duties and responsibilities provided he or 
she gives each of the Purchaser and the Vendor 10 days written notice (the “Notice”) 
and on receipt of the Notice, the Purchaser and the Vendor will within that 10-day 
period jointly advise the Escrowholder of a replacement escrowholder and instruct the 
Escrowholder to deliver all the Escrow Documents to the replacement escrowholder; 

 
(g) if the Purchaser and the Vendor fail to agree on the replacement escrowholder within 

10 days of the Notice, the replacement escrowholder will be selected by a single 
arbitrator under the provisions of the British Columbia Arbitration Act and this 
Agreement will be deemed to be a submission thereto. Upon the replacement 
escrowholder being so selected, the Vendor and Purchaser shall be deemed to have 
instructed the Escrowholder to deliver all Escrow Documents to the replacement 
escrowholder and the Escrowholder shall forthwith comply with such instructions; 

 
(h) the Escrowholder will continue to be bound by this Agreement until a replacement 

escrowholder is determined and the Escrowholder receives from the Vendor and 
Purchaser instructions to deliver the Escrow Documents to that replacement 
escrowholder; 

 
(i) if the Escrowholder shall be aware of demands or adverse claims in connection with 

the Escrow Documents, the Escrowholder may, notwithstanding anything to the 
contrary contained herein, at his or her sole discretion refuse to take any steps required 
of him or her under this Agreement and in so refusing may make no delivery of the 
Escrow Documents until the demands or adverse claims have been settled by all 
interested parties or until a court of competent jurisdiction has ruled on the matter and 
in so refusing to act the Escrowholder shall not be or become liable in any way to any 
party; 

 
(j) without limiting or affecting any protection or indemnity contained in this Agreement, 

the Vendor and Purchaser shall jointly and severally indemnify and save the 
Escrowholder harmless from and against any and all liability, loss, cost, damages, 
claims, demands, suits, actions, expenses and disbursements of whatever kind and 
nature which may be incurred by, imposed upon, asserted against or demanded from 
the Escrowholder in connection with the performance of his or her duties hereunder 
other than those arising from the gross negligence or fraud of the Escrowholder. 

 
(8) Notwithstanding any terms of this Agreement, and in particular without limitation those in 

section 7, the Escrowholder may assign his or her rights and obligations hereunder to a 
substitute escrowholder at any time without prior notice or consent of the Vendor or 
Purchaser or both. Upon receipt of the substitute escrowholder’s written undertaking to 
assume all liabilities and obligations of the Escrowholder hereunder, the Escrowholder will 
deliver the Escrow Documents to the substitute escrowholder and will thereupon be 
relieved of all such liabilities and obligations except the obligations to provide the Vendor 
and Purchaser with notice of such assignment and a copy of the substitute escrowholder’s 
undertaking forthwith upon receipt of such undertaking. Any substitute escrowholder must 
be either a solicitor practising in a firm of not less than [number] members in the city of 
[name of city], or a trust company, bank or other entity licensed to carry on a trust or 
banking business in Canada. 

 



(9) The parties acknowledge that the Escrowholder is a solicitor who acts for the Vendor and 
that he or she may continue to act as such during the term of this Agreement and before 
and after any assignment of his or her rights and obligations hereunder to a replacement 
escrowholder. The Escrowholder will be deemed not to be in conflict by virtue of his or 
her holding the Escrow Documents or performing his or her duties hereunder. 

 
(10) If the Escrowholder fails or refuses to act hereunder, the Vendor may appoint a substitute 

escrowholder provided such escrowholder is either a solicitor practicing in a firm of not 
less than [number] members in the City of [name of city] or a trust company, bank or other 
entity licensed to carry on a trust or banking business in Canada. 

 
(11) [include here any provision for escrowholder fees and costs if not agreed upon elsewhere] 
 
(12) [include here a covenant that no additional shares in capital of Company may be allotted 

or issued without consent of the Vendor if such provisions are not agreed upon elsewhere]  
 
(13) Except as expressly provided herein, the rights, powers and remedies of each of the parties 

are cumulative and not exclusive of any right, power or remedy that may be available to the 
party under the Share Purchase Agreement, at law or in equity. 

 
(14) Time is of the essence of this Agreement and every provision thereof. 
 
(15) When used herein the singular shall include the plural and vice versa, words importing 

gender shall be deemed to include the other gender or the body corporate and words 
importing the body corporate shall be deemed to include either gender. All legal rights and 
obligations hereunder shall be determined in accordance with the law of the province of 
British Columbia. Any reference to any statute or ordinance shall be deemed to be a 
reference to such statute or ordinance as it may be amended or replaced with similar 
legislation from time to time.  

 
(16) This Agreement shall enure to the benefit of and be binding upon the Vendor, the 

Purchaser and the Escrowholder and their respective heirs, executors, administrators, 
representatives, successors and assigns. 

 
(17) This Agreement may be signed in counterparts and each such counterpart will constitute an 

original document and such counterparts, taken together, will constitute one and the same 
instrument. 

 
IN WITNESS WHEREOF the parties have executed this Agreement on [month, day, year].  
 
 
 
[insert appropriate execution provisions] 
 


