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I. Introduction 

A lawyer will see many types of business agreements in his or her career.  For each business structure 
there is a different type of agreement, and for each type of agreement there are a different set of terms, 
phrases and rules.  For most clients, however, structure is imposed by lawyers and accountants.  
Clients have a more simplistic idea of their arrangement with their business associates, and the 
complexity that arises after the client meets with his or her advisors is often embraced with half-
hearted enthusiasm, or worse. 

This paper will focus on the business issues that should be addressed in legal agreements among the 
principals of a business.  We will not go into the specifics of particular agreements, and we will not 
review fine points of drafting.  These topics have been reviewed elsewhere.  Any lawyer embarking on 
drafting such agreements would be well advised to review the checklists on the Law Society’s website 
and precedent agreements in the law library. 

We will proceed on the theory that, notwithstanding the legal framework imposed on the 
entrepreneur, the business issues among the people involved are almost the same. 

A. Key Elements 

The key elements of a business agreement are: 

(1) control of venture—what decisions can be made, and by whom; 

(2) contribution to venture—how much money, labour or assets parties contribute; 
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(3) distribution of funds—how parties divide the pie; 

(4) exit strategies—how, when and on what terms can parties exit or terminate the venture; 

(5) default remedies—remedies available to non-defaulting parties; 

(6) sharing liability—who bears what risk; 

(7) goodwill protection—whether goodwill accrues to a central business entity or to each party 
separately and whether goodwill will be protected; and 

(8) access to information—who is privy to financial review, business secrets, etc. 

If the main role of the business lawyer is to help the client through the complexities of the modern 
legal framework, the second role of the business lawyer is to create a framework for a business venture 
that is stable and successful for all parties involved.  While the inexperienced business person may 
think a one-sided unfair agreement is a victory, all too often he or she will soon realize that unfair, 
one-sided, agreements are only useful in picking up the pieces of a failed venture.  Successful business 
ventures over the long-term are usually fair and balanced.  Each party should take out from the 
venture what he or she puts into the business venture.  If one party takes far more than he or she 
contributes, resentment will follow. 

When interviewing new clients embarking on a new venture, or when assisting clients with the 
restructuring of an existing venture, a lawyer who canvases the above elements with his or her client 
will be able to draft a business agreement that meets the client’s practical needs, no matter what 
business vehicle the client uses.  Often, the clients themselves have failed to discuss the issues and, 
more often then not, the exercise of reviewing the elements of the business will bring about further 
discussion and negotiation. 

Before we look at the elements of business agreements in further detail, it is helpful to outline the 
typical business-structuring agreements used by entrepreneurs. 

B. Shareholder Agreements 

For practitioners, the corporation is the most common business vehicle.  The shareholder agreement 
often addresses the key elements in the business arrangement among entrepreneurs and shareholders.  
A shareholder agreement can also be used as an estate planning tool.  Many precedent agreements used 
in practice have both elements. 

It is important to highlight that much of what goes into a shareholder agreement can also be drafted 
into the company’s constitution. The articles and by-laws of a company must always be reviewed or 
considered when contemplating an arrangement among shareholders.  Under the old Company Act, 
amendments to the Articles required filings at the Corporate Registry and additional fees.  For this 
reason many shareholders put business-specific terms that might change from time to time in 
shareholder agreements.  A second reason for the popularity of shareholder agreements is the lack of 
disclosure requirements to non-signatories.  Even though corporate articles are no longer filed with the 
B.C. Registrar of Companies, they remain open to public inspection pursuant to s. 46 of the Business 
Corporations Act.  Shareholder agreements need not be subject to public scrutiny. 

Section 137 of the Business Corporations Act provides for a mechanism whereby certain management 
powers may be transferred to persons other than the directors of a Company.  This section allows 
director’s powers to be transferred into the hands of the shareholders.  Use of this provision addresses 
concerns many practitioners have traditionally had regarding the fettering of director’s discretion by 
delegation of decision making powers to the shareholders. 
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C. Partnership Agreements 

Just as shareholder agreements are not required to form companies, partnership agreements are not 
required for persons to be considered partners.  A general partnership does not require a constitution 
and a general partnership can exist and carry-on business without any written agreements.  However, 
the key elements of the business arrangement are still of central importance and, if not set out in a 
written agreement, they are often discussed orally.  As with other business agreements, if the business 
elements are not properly articulated, issues will be dealt with as and when they arise.  It is usually 
easier for parties to resolve matters at the outset than when after all parties have made a substantial 
investment in the project. 

D. Joint Venture Agreements 

Although the terms “partnership” and “joint venture” are often used interchangeably, there are often 
important reasons for structuring a transaction as a joint venture rather than as a partnership.  A joint 
venture describes the situation where independent parties, not acting in partnership, coordinate their 
resources to achieve a common goal.  They are often temporary in nature, set up to achieve a specific 
objective.  A joint venture can take on many forms and the term is often used loosely.  Joint ventures 
are sometimes carried on through nominee corporations holding their assets in trust for the joint 
venture.  This makes it easier for the joint venture to carry on business, because there is less confusion 
as to the nature of the entity and how it can enter into agreements and other arrangements. 

As a practitioner, if you are asked by a client or a tax advisor to draft a joint venture agreement, care 
must be taken to ensure that the joint venture does not become a partnership (for example, joint 
ventures receive favourable tax treatment for certain types of businesses).  Reviewing the Partnership 
Act for a list of the elements of a partnership will serve as a guide for what not to include in your joint 
venture agreement. 

In the typical joint venture, the parties each contribute resources to the joint venture, and the parties 
divide revenue or work product, rather than profits. 

E. Facility Sharing Agreements 

Facility sharing agreements are often used among independent businesses or professionals sharing 
space.  The facility sharing agreement coordinates how one entrepreneur’s business will interact with 
other businesses sharing the same premises.  Facility sharing agreements address the key business 
elements differently than other business agreements.  The goal of a facility sharing arrangement is to 
ensure that the businesses remain separate, with all assets other than specified shared assets owned 
individually by each of the parties.  Goodwill generally accrues to the individual businesses, rather 
than to a common entity. 

Some would argue that a facility sharing agreement should not be included in a discussion of business 
agreements, but this would be ignoring the common usage of these types of agreements.  They are used 
commonly among professionals and small businesses to take advantage of lower tax rates for separate 
active businesses.  While the main goal of the facility sharing agreement is to ensure the orderly 
operation of a shared facility, a second important objective is to keep the separate businesses from 
being deemed partnerships, which would have negative liability and tax implications. 

II. Key Elements Expanded 

A. Control 

(1) Who has overall decision making powers of the business? 
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(2) Do specific decisions require a higher threshold of consent? 

(3) Are there changes of control upon the happenings of certain events? 

The company uses the concept of ordinary and special resolutions of the shareholders, and resolutions 
of the board of directors, as default rules of control.  On the other hand, joint ventures and facility 
sharing businesses do not have any default rules and must have these basic concepts set out in their 
agreements.  Corporate control can be varied by the company constitution and shareholder 
agreements, so those documents should always be reviewed to determine who has control.  Joint 
venturers and partners often appoint a management committee to decide on the manner in which 
decisions are made.  Facility sharing agreements often provide for rules relating to specific decisions, 
but all in all there is usually no common control of the separate businesses. 

The first question the practitioner must ask is whether the client needs an agreement that varies the 
default rules. For example, when acting for the majority shareholder, agreements restricting decisions 
are not usually beneficial.  Is there a reason to change from a “majority rule” basis of making decisions? 

A second issue to consider is whether or not a control change should be based on dynamic factors in 
the business.  For example, if one party promises to meet certain milestones and fails to do so, should 
the other parties be able to take control?  Should a party be entitled to representation on the board of 
directors of a company if he or she is no longer actively involved in the business?  Should a party have 
control of the business while certain debts remain outstanding? 

B. Contribution 

(1) Contributions can consist of: 

(a) Money; 

(b) Time; 

(c) Labour; 

(d) Skills; 

(e) Contacts; and 

(f) Property (Tangible or Intangible); 

(2) Initial or ongoing contribution must be distinguished and valued; and 

(3) A mechanism for valuation of contribution must be discussed and agreed upon. 

When discussing the structure of a business with a group of entrepreneurs, consider what each 
entrepreneur will be contributing to the business.  It is often very productive to clearly list what each 
party is contributing to the business and what each party expects to take from the business.  This 
simple line of questioning often highlights potential issues: if one party is taking significantly more 
than he or she is putting in, this could indicate a potential problem down the road.  Again, an 
unbalanced business arrangement is an unstable business arrangement. 

Contributions that are made initially in setting up the business should be distinguished from ongoing 
labour contributions made by the various principals over time.  Very often, the entrepreneurs 
structure their transaction such that some principals make initial cash contributions to the business, 
and others are expected to work on an ongoing basis.   There must be a mechanism in the agreement 
to value labour contributions over time, so the labour contribution can be quantified.  Otherwise, the 
business will run into what we commonly call “the dead weight factor.” 

Dead weight arises in businesses when one principal makes a contribution to start up a business that is 
ultimately successful, but does not devote further time to the business.   The other principal does not 
invest, but is expected to work the business without compensation.  As the business grows, the  
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principal devoting time to the business without pay will often resent having to pay the passive investor 
a large portion of profits when that investor is not doing anything for the business.  Even if the 
business agreement clearly states that the investor continues to receive his or her share of profits, the 
working principal will resent the initial investor over time, especially if the business is successful as a 
result of the working principal’s efforts.  It is human nature to forget that at the outset, the business 
would not have been started but for the investor’s funds.  As a result the working principals will 
typically try to find ways to buy-out or dilute the passive investor, or worse, the unhappy principal 
will consider ways to leave the venture with key assets and start anew without the passive investor.  
This of course brings up issues that can be litigious. 

The simple solution to this problem is to compensate working principals for their work.  This seems 
to be common sense, but many business arrangements put together by clients before visiting their 
lawyers fail to address this point.  From an investor’s perspective, the compensation for labour should 
be equal to or less than market rate, and additional compensation should only be paid once the 
working principal’s labour contribution has matched the value of the investor’s contribution. 

For example, Party A agrees to contribute $100,000 to a new business.  Party B does not put in money, 
but agrees to work the business.  If A and B each take a 50% interest in the business, B’s labour 
contribution should equal $100,000 before B is entitled to additional contributions.  Any labour 
contribution beyond that amount should result in additional benefit for B, usually in the form of 
salary or management fees. 

The manner in which respective contributions are valued is important.  Market rate for labour is the 
starting point, but depending on the client’s perspective, this is a subject for negotiation.  Even if the 
payment to working principals is less than market rate, the fact that the working principal is receiving 
some recognition for his or her additional efforts will reduce frustration and promote business 
stability. 

C. Distribution 

The order in which funds are distributed is important.  Typical uses of funds by a business include: 

(1) payment of general expenses; 

(2) repayment of  bank debt; 

(3) repayment of loans to principals; 

(4) compensation to principals for hourly work; 

(5) retaining percentage of profit to reinvest in business; and 

(6) distribution of profit based on each principal’s equity interest. 

Payments should be prioritized, although they do not necessarily have to be made in the above order.  
By discussing the above types of payments with the principals, the parties can reach a consensus 
regarding how the business will be run and how much of the retained earnings will be re-invested in 
the business. 

Other issues which fit under the heading of distribution include division of assets when the business is 
wound up.  Typically, partnerships and companies can distribute business assets to the principals based 
upon their partnership interest or shareholdings.  Joint venture agreements vary in the manner of 
distribution, but often the parties take back their initial contributions and divide accrued assets based 
upon the agreement.  In facility sharing situations principals can usually walk away with their own 
assets, and a proportion of the shared assets.  Facility sharing agreements often provide for buyout 
mechanisms when one business leaves the shared facility. 
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D. Exit Strategies 

Exit strategies do not focus on running the business, but they are important to principals none the less.  
The exit strategy in a private business helps the principals maintain liquidity, and exit strategies often 
serve as a means to end long-term disputes or disagreements among the principals. Exit strategies 
include: 

(1) drag along minorities (requiring minority to sell if the majority decides to sell); 

(2) tag along with majority (minority can include themselves in sale by majority); 

(3) rights of first refusals;  

(4) buy-sell shot-guns; 

(5) wind-up of venture and allocation of assets; and 

(6) purchase or sell option on happening of specified event. 

If acting for the majority, it is important to ensure that smaller investors are not able to frustrate a 
potential sale of assets, and accordingly the drag-along provision is important to ensure that all 
shareholders are bound by the will of the majority.  On the other hand, when acting for a minority, it 
is important that key persons not be able to sell their interest without allowing the participation of 
minorities—tag alongs are important. 

Some provisions restricting transfer can significantly impact the value of a party’s interest. Provisions 
restricting the transfer of a party’s interest without the other principal’s consent (where consent can be 
withheld) are the most typical type of transfer restriction.  Business people often want this type of 
restriction to control the people they work with.  A better way to address this concern (for anyone 
wanting to sell) is to use a right of first refusal.  Rights of first refusal can be used to ensure that new 
persons are not brought into a business without approval of the others.  The right of first refusal must 
require the identity of the purchaser to be named and the hard form of right of first refusal must be 
used (i.e., seller shows every offer to the non-seller).  By naming the new parties, the non-selling parties 
can assess whether they want to exercise their purchase right to keep the third party from joining the 
business.  This requires the non-selling parties to bear the cost of their decision, rather then the selling 
party. 

The shot-gun is also a staple of business agreements.  The standard shot-gun allows one party to choose 
a price and the other party to elect whether to buy the first party’s interest at that price, or to sell his 
interest to the first party at that price.  It is assumed that because the first party doesn’t know whether 
or not he will be buying or selling, he will make an offer at a price that is as close to fair market value 
as possible.  To ensure that the parties pay the highest price, the shotgun can be modified so that 
instead of the second party responding with a buy or sell at the fixed price, the second party is given 
the option of agreeing to sell at the set price, or countering with an offer to buy at a price that is 
higher than the set price. This has the effect of ratcheting up the price of a lowball offer. 

Shot-gun clauses tend to favour the will funded party.  If your client is the party without easy access to 
funds, the risk of lowball offers can also be mitigated by requiring offers to be made at or above a set 
valuation figure. 

E. Remedies on Default 

When one of the parties defaults, the non-defaulting parties often have the following remedies: 

(1) buy-out; 

(2) interest payments; 

(3) clawback of interest; 
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(4) specific performance; and 

(5) damages. 

Parties should discuss what happens if parties do not perform as agreed.  A typical problem in small 
start-ups is when business people have differing views as to whether the business is successful, and one 
leaves to pursue other ventures.  The remaining parties keep working the business and need to buy-out 
the departing party to ensure that the departing party is not benefiting from their continued hard 
work.  At the same time, the departing party should recover some value for contributions to that 
point. 

Generally, buy-outs resulting from a default are made at a discount as opposed to buy-outs in the 
ordinary course.  The scope of discount is open to negotiation, although the nature of default 
sometimes can impact.  Valuation is important in these types of buy-outs and a simple low cost 
method of valuation should be included in business agreements. 

F. Sharing Liability 

Sharing liability: 

(1) calls for guarantees; and 

(2) personal indemnity to other participants for specified liabilities on matters such as a lease or 
bank debt. 

Some business vehicles do not offer limited liability to stakeholders, while others do.  In any event, the 
parties should address how risk of liability is allocated.  Whether a shareholder is asked to guarantee a 
lease, or a partner incurs liability resulting from negligent conduct, the question, does the group or 
individual bear sole liability, must be answered. 

G. Goodwill Protection 

(1) restrictive covenant against competitive business; 

(2) no solicitation of employees and customers; 

(3) accrual of intellectual property and customer lists; and 

(4) allocation of goodwill (to business vehicle or among business people). 

Parties entering into a business venture have to consider if it is beneficial to accrue the goodwill of a 
business within a single shared entity (in which each party holds a stake), or whether a loose 
arrangement is preferred in which each individual party benefits from accruing goodwill. 

Facility sharing agreements do not accrue goodwill within a common entity.  Agreements among 
shareholders or partners tend to allocate the goodwill to the common entity, but not always.  
Fiduciary obligations of partners and directors have some affect on allocating the goodwill to the 
common entity. 

If trade secrets are involved, or if the parties are dealing with a unique product, they may agree to 
consolidate the goodwill of the venture in a single entity and agree not to engage in competitive 
practices.  On the other hand, principals may engage in a business venture that is less proprietary, in 
which case the parties might not object to other competitive businesses being carried on by the 
principals.  For example, parties developing specialized software may decide that all trade-secrets and 
business contacts accrue to the company in which they own shares, in which case they would agree 
not to compete with the company.  This arrangement increases the value of the company and the 
shareholders’ interests.  On the other hand, two chefs may open a restaurant together with the  
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understanding that each may continue to own other businesses without restriction.  Different types of 
businesses will deal with this business element differently. 

H. Sharing of Information 

(1) audit requirements; 

(2) financial statements and bank information; and 

(3) confidentiality. 

The issue regarding confidentiality relates to where the goodwill of the business accrues. 

Minority stakeholders want to ensure that they have sufficient information to monitor a business.  
Those in a majority position find continuous disclosure a burden on the company, and if audits are 
required, a significant expense. 

I. A Note Regarding Business Property 

(1) Using business assets; and 

(2) Maintenance of shared assets. 

Facility use agreements often govern the use of shared premises, specified shared equipment and 
maintenance of such common assets.  Joint venture agreements will also address the use of commonly 
held assets.  In partnerships or corporations, the assets are usually owned by a common entity and 
agreements relating to the sharing of common assets are not usually part of these agreements. 

J. Some Comments on Estate Planning 

(1) insurance requirement; 

(2) buy-sell on death or disability; and 

(3) maintenance of business during disability. 

Clients seeking advice on estate planning should be provided with estate planning-type documents.  
Clients seeking business agreements that will allow their business to develop and grow should be 
provided with agreements that deal with the business elements.   If the client wants both issues 
addressed, then the business agreement can address all of the issues. 

The estate planning portion of a business agreement is often difficult to implement because of the 
complex tax matters that arise in connection with these provisions and because clients usually involve 
their accountants and insurance brokers in structuring these arrangements. 

At the start of a business, estate planning and insurance provisions of typical business agreement can 
often be omitted, to be dealt with at a later date.  This proposition may run contrary to the views of 
many lawyers, but at the initial stages of a start-up, key issues such as raising money and ensuring the 
business is viable must be addressed first, and it is unwise to hold up to signing the balance of the 
business agreement pending discussions with insurance salespeople and tax advisors.  The estate 
planning portion of the business agreement is not a provision necessary to ensure the smooth 
functioning of a business.  Once the business has proved viable, the issue of estate planning should be 
addressed, either in an amended agreement, or a side agreement. 

 


